MEMORANDUM OF UNDERSTANDING
Between

U.S, Department of the Interior

U.S. Fish and Wildlife Service
and

The Lower Colorado River Authority
for
THE PURPOSE OF PROVIDING SURFACE WATER
FOR RESIDENTS IN
WESTERN TRAVIS AND NORTHERN HAYS COUNTIES

N BACKGROUND AND OBJECTIVES

i The Lower Colorado River Authority (LCRA) is a conservation and reclamation
district organized in the State of Texag with statutory authority and responsibility to provide
water service to the portion of the Colorado River watershed lying generally within the Central
Texas region and below (i.c., LCRA’s water service area).

2. LCRA, as pant of its mission within its statutory district, has the authority and
responsibility to take measures to protect and benefit the environment,

3. The mission of the U.S. Fish and Wildlife Service (UUSFWS) is to work with
othets to conserve, protect, and enhance fish, wildlife and plants and their habitats for the
continuing benefit of the American people. The USFWS's major responsibilities are for
migratory birds, endangered and threatened species, certain marine mammals, and freshwater
and anadromous fish,

4. USFWS leads the federal effort to protect and restore animals and plants thet are
in danger of extinction both in the United States and worldwide. Under Scction 2c)(2) of the
Endangered Species Act, it states that it is a “policy of Congress that Federal Agencies shall
cooperate with the State and local agencies to resolve water resowrce issues in concert with the
conservation of endangered species.”

5. In fulfillment of its statutory mission, LCRA is proposing to construct a 1r_eaied
surface water pipeline (the “Water Pipeline”) in western Travis and northern Hays counties to
alleviate demand on inadequate water supplies from the area aquifers.



6. Due to recent drought conditions, an cmergency condition exists in the arca that
can be served by the Water Pipeline. Municipal and domestic water supply wells are currently
becoming unrefiable due to draw down of the area aquifers. If predicted droupht conditions
continue, public health, safety and welfare will suffer from the lack of an adequate water supply.

1. Because of the emergency condition that currently exists LCRA believes that it is
necessary Lo initiate construction of the Water Pipetine immediately. USFWS agrees to expedite
section 7 consultation to ensure Endangered Species Act compliance for the Water Pipeline.

8. LCRA anticipates completion of the environmental impact study identified in
paragraph 1 2. below, prior to completion of construction of the Water Pipeline, making
information from the study available prior to actually initiating service to New Development,
Therefore, LORA will delay service to New Development, until the earticr of (i) 90 days after the
date on which the environmental inpaet study is complete or (i) January 1, 2002,

L. DEFINITIONS

1, Water Pipeline means the treated walter transmission line that will serve customers
n western Travis and northern Hays counties, as gencrally shown in Lxhibit A, to the exfent

such service is to the recharge and contributing zones of the Barton Springs segment of ihe
Edwards Aquifer.

2, Existing Development means a) any area served or to be served by the Water
Pipeline pursuant to an agreement with LCRA executed on of prior to the effective date of this
MOU; b) any house, commercial business, building, or other structure or improvement that exists
or the construction of which has commeunced on or prior to the effective date of this MOU; or ¢)
any platted [ot or approved residential development containing platted lots that has readily
available electric utility service and dircet access to an cxisting street or rond on or prior (o the
effective date of this MOU.

3. New Development means a) any area, not existing development, served by the
Water Pipeline pursuant to an agreement with LORA executed afier the effective dale of this
MOU; b) any heuse, commercial business, building, or other structure or improvement, not
quallfying as Lxisting Development, that comes into existence or the construction of which
commences alter the effective date of this MOU; or ¢) any platted lot or approved development
not qualifying as Existing Development.

. AREAS OF COOPERATION AND PROCEDURES

1. LCRA agrees to pacticipate, with the U.S. Army Corps of Engincers (Corps), in a
formal section 7 consultation, as outlined in the Endangered Species Act, on the impact of
pipeline construction and service to Existing and New Development with USFWS prior to
initiation of pipeline construction.



2. LCRA agrees, with USFWS oversight, to commission and complete by October 1,
2001 an environmental impact study, the initial scope of which is shown in Exhibit I3, to cvaluate
the impacts of New Development served by the water pipeline on water quality and the Barton
Springs Salamander.

3. L.CRA agrees to provide treated water service through the Water Pipeline only
after completion of section 7 consultation. Water service to New Development will be provided
only in conformity with the water quality protection measures approved by USFWS as part of
section 7 consultation, unless USFWS has independentty determined that the New Development
will be in compliance with the Endangered Species Act.

4. The environmental impact study identified in paragraph 2 will fully evaluate the
water quality protection measures approved during section 7 consultation, which measures may
be modified with USFWS approval based on the environmental impact study, within 90 days
following completion of the study.

5. After completion of section 7 consultation, USFWS if requested to do so by
LCRA will provide written assurance to the Texas Water Development Board or other interested
parties that the construction of, and the supply of water from, the Water Pipeline, as subject 10
the terms of this MOU, does not violate the Endangered Species Act.

6. Local govermments are encouraged to initiate an effort to develop a regional
solution for water quality protection in the Barton Springs watershed that will assurc that New
Development will be in compliance with the Endangered Species Act with respect to the Barton
Springs Salamander. If such a regional solution, acceptable to USFWS, is developed, LCRA
may provide service to New Development in compliance with approved regional standards,
without the necessity of completing the environmental impact study identified in paragraph 2.

7. During section 7 consultation with the Corps, LCRA will submit as part of its
project description and biological assessment the water quality protection measures attached as
Exhibit C. USFWS, as part of its biological opinion, will review these water quality protection
measures for New Development to be served from the Water Pipeline.

8. LCRA reserves the right, following section 7 consultation, to determine that it
will not construct the water pipeline. If LCRA determines not to construct the water pipeline,
this memorandwn of understanding will be of no further force and effect and LCRA will be
under no obligation to complete the environmental impact study.

V. GENERAL PROVISIONS

1. The effective date of this Memorandum of Understanding (MOU) shall be the
date of the latter signafure below, and it shall remain in effect until the capacity of the Water
Pipeline is committed and fully in service.



2. This MOU is a contract between the parties, made by LCRA vnder the authority
of section 13 of the Lower Colorado River Authority Act, Scction 2, Chapter 7, Acts of the 43™
Leg., 4™ Called Session, 1934, as amended.

3. This MOU may be modified only upon the written agreement of both parties.

4. This MOU is binding upon successors in interest to LCRA and USFWS during
the term of the MOU.

5. This MOU is subject to all valid rules, regulations and laws applicable hereto
passed or promulgated by the United States of America, the State of Texas or any governinental
body or agency having lawful jurisdiction or any authorized representative or agency of any of
them. The parties agree that thelr obligations under this MOU shall include, and are conditioned
upon, compliance with requirements made under said laws, and any rules and regulations issued
pursuant thereto. Each party represents, warrants, covenants and agrees that it has full power and
authority fo enter into this agreement and that it has taken all requisite action provided by law.

0. The provistons of this MOU are severable, and if any provision or part of this
MOU or the application thereof to any person or circumstance shall ever be held by any
governmental agency or court of competent jurisdiction fo be invalid or unconstitutional for any
reason, the remainder of this MOU and the application of such provision or part of this MOU to
other persons or circwumstances shall not be affected thereby. However, if upon invalidation of
any part of this MOU, cither party believes that the purposes of the MOU have been frustrated,
the parties agree to ulilize best efforts to develop new provisions that will achieve the purposes
of the MOU. If the parties cannot agree on new provisions, either parly may cancel this
agreement by 30 days written notice to the other party. Provided, however, if the MOU is
cancelled, LCRA’s ability to serve Existing Development shall survive cancellation of the MOU.
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EXHIBIT “B”

PRELIMINARY SCOPE OF WORK
LCRA WEST. TRAVIS/HAYS COUNTY WATER TRANSMISSION LINE PROJECT

1.0 GENERAL INFORMATION

1.1 PURPOSE AND NEED
12 PROJECT DESCRIPTION

240 EXISTING ENVIRONMENT

21  GEOLOGICAL ELEMENTS

2.1.1 Physiography
212 QGeoloay

2.1.3 Energy and Mineral Resoyrces
214 Sols

2.1.% Pome Farmland
22 HYDROLOGICAL ELEMENTS

221 Surface Waler

222 Ground Waler
22,3 Edwards Aquifer Recharqe and Contributing Zones

23  FLOODPLAINS AND WETLANDS

2.3.1  Floodplaing
232 Wetlands and Jurisdictional Waters

24  CLIMATIC ELEMENTS

24.1 Climale
242 Al Quality

25  BIOLOGICAL ELEMENTS

251 Vegelation
2.5.2  Fish and Wildlife
2.5.3 Endangered and Threatened Species

2.5.3.1 Plant Species
2.5.3.2 Fish and Wildlife Species



26

2.7

2.8

HISTORICAL OR ARCHEOLOGICAL RESOURCES

2.6.1 Regional Qverview
262 Records Review and Results

SOCIAL AND ECONOMIC CONDITIONS

2,71 Population

2.7.1.1 Current Data
2.7.1.2 Existing Population
2.7.1.3 Fulure Population Without Project

2.7.2 Social Characteristics

2.7.2.1 Soclal Characteristics of Fopulation
2.7.2.2 Housing Characteristics

273 Economics
2.7.3.1 Leading Economic Seclors
2.7.3.2 Lebor Force and Employment

2.7.3.3 Personal Income

27.4 FEinancial Condilions

275 Communily Need

LAND USE, LAND USE PLANNING AND CONTROLS

2,81 Cument Land Use

2.8.1.1 Urban Development
2,8.1.2 Agriculture

2.8.1.3 Parks and Recreation
2.8.1.4 Transponation
2.8.1.5 Residential

2.8.1.6 Schools

2.8.1.7 Waler Service

282  Land Use Conlrols

2.821TNRCC
2.8.2.2 The City of Dripping Springs
2.8.2.3 The City of Austin/Travis County
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3.0

4‘0

2.8.2.4 Hays County

2.83 Land Planning

2.9 OTHER PROGRAMS AND PROJECTS
ALTERNATIVES EVALUATION

3.1 ALTERNATIVE WATER SUPPLY SOURCES
32 PIPELINE ROUTING

3.3  NOPROJECT ALTERNATIVE

EVALUATION OF POTENTIAL IMPACTS

4.1

4.2

4.3

4.4

4.5

4.6

47

GEOLOGICAL ELEMENTS

‘4.1.1  Physiography
4.1.2 Geology
4,1.3 Enerqy and Mineral Resources

41.4  Soils
4.1.5 Prime Farmland

HYDROLOGICAL ELEMENTS

4.2.1 Surface Water
4.2.2  Ground Water

FLOODPLAINS AND WETLANDS

4.3.1 Floodplains
4.3.2 Wellands and Jurisdiclional Waters

AR QUALITY

BIOLOGICAL ELEMENTS

4.5.1 Vegetfalion
4.5.2  Fish and Wildlife

4.6.3 Endangered and Thieatened Species

HISTORICAL OR ARCHAEOLOGICAL RESOURCES

48.1 Direct impacts

SOCIAL AND ECONOMIC CONDITIONS
“3.



4.7.1 Population
) 4.7.2 Social Characteristics
_) 4.7.3  Econumic Characlerislics

4.74 Financial Condilions
475 Community Need

4.8 LAND USE, LAND USE PLANNING AND CONTROLS
4.9  OTHER PROGRAMS AND PROJECTS
416 SECONDARY IMPACTS ASSOCIATED WITH THE PROJECT

4.10.1 Social and Economic Conditions

41011 Population

4.10.1.2 Economic Characteristics

41013 Financial Conditions
4.10.2 Land Use

_ 4,10.2.1 Resldential
) 41022 Commercialindustrial

4.10.3 Surface Water

4,10.3.1 Floodplains
4.10.3.2 Water Quality

4.10.4 Groundwater

4.10.4.1 Groundwater Demand
4.10.4.2 Groundwater Availability
4.104.3 Changes to Stream Base Flow
4.10.4.4 Edwards Aquifer Recharge
4.10.4.5 Groundwater Quality

4.104.6 Mitigation of Impacis

4.10,6 Evaluation of Water Quality Protection Scenarios

4.10.5.1 Existing Rules and Regulations
4.10.5.2 Currert Water Quality Measures {(Exhibit C to MOU)
4.10.5.3 Non-Degradation Measures (Attached as an appendix hereto)
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4.10.6 Ecological Resources

4.10.6 Cuilural Resources

5.0 PROJECT BENEFICIARIES, NON-BENEFICIARIES, AND
PUBLIC ACCEPTABILITY
6,0 AGENCY COORDINATION/PUBLIC COMMENTS
7.0 UNAVOIDABLE ADVERSE IMPACTS
8.0 FUTURE OF THE ENVIRONMENT WITHOUT THE PROJECT
9.0 SHORT-TERM ENVIRONMENTAL LOSSES VERSUS LONG-TERM GAINS

10.0 REFERENCES



Appendix to Scope of Work

Water Qualily Protection Measures
(To be Analyzed in the Environmental Impact Study)
1. Buffer Zones,

Buffer zones (undisturbed natural areas) must be established for the stream drainage system and for
sensitive environmental features within the Barton Springs watersheds. Buffer zones must remain free
of construction, development, or other alterations. The number of roadways crossing through buffer
zones must be minimized and constructed only when necessary to safely access property that cannot
otherwise be accessed. Alterations that may take place within buffer zones include wutilitivs, fences,

public and private parkland and open space. Golf course development may not take place within a
buffer zone.

A. Each stream, with a definable stream channel having a bed and bank, must have an undisturbed
native vegetation buffer on each side of the stream as follows:

- Streams draining more than 640 acres (one square mile) must have a minimum buffer of
300 feet from centerline on each side of the stream.

v Streams draining less than 640 acres but more than 320 acres must have a minimum
buffer of 200 feet from centerline on cach side of the stream.

> Streams draining less than 320 acres must have a minimum buffer of 100 feet from
centerline on cach side of the stream.

B. Natwral drainage channels lacking a bed and a bank but having a contributing drainage area

greater than 40 acres must have a tinimum buffer of 50 feet from the centerline on cach side of the
channel,

C. Sensitive environmental fealures must have a minimum buffer of 150 feet around the feature
(radius). If the drainnge to a featurc is greater than 150 feet in length, then the minimum buffer
must be 300 feet (radius). Sensitive environmental features include caves, sinkholes, faults,

fractures, springs, seeps, or any area that holds water or supports mesic vegetation for sustained
periods.

2. Low-impact development designs.

Recharge zone development must be limited to no more than 15% impervious cover in the upland
zone. Contributing zone development must be limited to no more than 20% impervious cover in the
upland zone. The upland zone includes all land and waters not included in a buffer zone or in
improved, golf course turf areas.

Preservation of large, undisturbed upland areas through the vse of innovative site design techniques
that, for example, cluster development'is encouraged. Lot averaging, which Hays County allows,
encourages clustering, A cluster development should be located such that overland flow across
preserved upland areas is maximized, Cluster development should also incorporate design principles
that: reduce roadway widths; reduce residential street lengths using alternate street layouts that
increase the number of homes per unit length; reduce residential street right-of-way widths; minimize



the use of resideniial street cul-de-sacs using aliernative turnaround designs; use vegetated channels
instend of curb and gutters; and usc subdiviston designs that incotporate, where uppropriate, narrower
lot frontages. Additional recommendations for low impact designs include the use of non-toxic
building materials, water conservation, rainwater harvesting, wastewater recycling, and xeriscape,

3. Provisions for increased development intensity.

Onstle develupment intensily may be increased if additional land is acquired offsite. Such offsite land
must be located in upland arcas, and in the same watershed and aquifer zone as the development.

In the recharge zone, development may be allowed up to a maximum of 30% on-site impervious cover
of the upland zone (developed site) when sufficient offsite land is provided. Such offsite land must be
maintained in an undeveloped condition in perpetuity such that the effective impervious cover
(developed land plus offsite land) does not exceed 10% impervious cover, In the contributing zone,
development may be allowed up to a maximum of 35% on-site impervious cover of the upland zone
when sufficient offsite land is provided. Such offsite land must be maintained in an undeveloped
condition in perpetuity such that the effective impervious cover does not exceed 15% impervious
caver. Improved, golf course turf areas must be excluded from the uplands area calculation 2nd cannot
be used to calculate allowable impervious cover, The required offsite acreage may be reduced when
more sensitive land can be prescrved; however, this consideration will be made only on a case-by-case
basis.

Offsite land must be maintained in an undeveloped condition in perpetuity. Conservation easements or
deed restrictions must be used to insure their permanent protection. Offsite lands must also have
provisions made for third-party management, which could incinde a property owner, home-owners
association, river authority, municipality, county or land trust. Offsite land should be in large
contiguous areas and used to augment exisling conservation and parkland efforts, to the greatest extent
practical.

4. Stormwater guality treatment.

The stormwater management goal is to prevent degradation of the aquifer and surface waters by
demonstrating compliance with specific non-degradation performance standards, Compliance with the
non-degradation standards will be demonstrated by meeting the following two requirements.

> The development will not result in an increase in annual average stormwater pollutant
loads over pre-development conditions for discharges from the site.

> The development will control streambank erosion by detaining post-development runoff
to pre-development bankfull levels for discharges from the site.

Development with 10% or more on-site impervious cover in the uplands zone must utilize permanent,
structural best management practices. Developments with less than 10% impervious cover may use
vegetative buffers or other appropriate measures to meet the goal of non-degradation.



Compliance with the non-degradation standard will be presumed by demonstrating that post.
development annual average pollutamt loads are no greater than pre-developed loads for total
suspended solids, total phosphorous and, for multi-family or commercial sites, oil & grease. This
determination is to be made using the caleulation procedures outlined in the Lower Colorado River
Authority’s Nonpoint Source Pollution Control “Fechnical Manual, Third Edition (July 1998); note,
however, that the required average annual removal efficiency will be 100% of any load over the pre-
development level instead of the usual 70-75% removal standards. Capture volumes specified in the
Nonpoint Source Pollution Control Technical Manual will need to be adjusted accordingly to meet the
goal of non-degradation. Upon approval, altemative methodologies may also be used to demonstrate
compliance,

Development with 10% or more on-site impervious cover must also protect against strcambank
erosion. Streambauk erosion protection will be accomplished by capturing and detaining the 1-year, 3-
hour storm event, and releasing it over a 24-hour or greater period.

5. Construction-related erosion and sedimentation controls.

Development must incorporate an erosion control plan in accordance with the temporary best
management practices of the Nonpoint Source Pollution Control Technical Manual. Temporary
erosion and sedimentation controls plans must also be applied to individual lots as they are developed
through plat note or through other appropriate mechanisms.

6. Maintenance plans.

Plans for maintenance of structural water quality and crosion controls must be prepared and
implemented in accordance with the Nonpoint Source Pollution Controf Technical Manua).
Documentation should be provided that insures that sufficient annual funding exists to properly
maintain stormwater treatment facilities.

"7, Envirenmental education.

An educational program must be implemented 1o inform the public about the-sensitivity of the aquifer
and their potential impacts on water quality. The developer or owner of the project must include
within the development plans an environmental educational program for residential, industrial, and/or
commercial developments. Topics may include information about endangered aquatic specics, karst
geology, best management practices, buffer zone maintenance, fertilizer application, pesticide use,
organic gardening, and disposal of hazardous household chemicals. Materials used should be obtained
from the Service, TNRCC, American Water Works Association, National Ground Water Association,
Water Environment Federation, or from another appropriate source. Development of kiosks, displays,
video, and/or other media to present material covering a variety of non-point source poilution control
topics should be encouraged. Alternative educational efforts, such as site-specific recharge feature
displays and educational nature trails should also be encouraged. Similarly, all developments should
include an integrated pest management plan to minimize exposure of stormwater mnoff to chemicals
(fertilizers, herbicides and pesticides),



EXHIBIT “C?»

Water Quality Protection Measures

1, Buffer Zones, Buffer zones (undisturbed native vegetation buffer) should be established for
the stream drainage system and sensitive environmentai fentures within the Barton Springs zone.
Buffer zones should remain free of construction, development, or other altexations. The number
of roadway crossings of stream buffer zones should be minimized and constructed only when
necessary to provide access to property that cannot otherwise be safely accessed. Other
alterations that may take place within buffer zones include utilities, fences, and public and
ptivate parks and open space.

A. Each stream, with a definable strcam channel having a bed and bank, should have an
undisturbed native vegetation buffer on each side of the stream as follows:

i. streams draining greater than one square mile (640 acres) of area should have a
minimum buffer of at least 300 feet from centerline of the waterway on each side
of the siream,

ii, streamg draining less than one square mile, but more than % square mile,
should have a minimum buffer of at least 200 feet from centerline on each side of
the stream;

iil. streams draining less than % square mile should have a minimum buffer of at
least 100 feet from centerline on cach side of the stream.

B. Natural drainage channels lacking a bed and a bank but having a contributing
drainage area greater than 40 acres should have a minimum buffer of 50 feet from the
centerline on each side of the channel,

C. Sensitive environmental features should have a minimum buffer of 150 feet (radius).
If the drainage to a feature is greater than 150 feet in length, then the minimum buffer
should be 300 feet (radius). Sensitive environmental features include caves, sinkholes,
faults, fractures, springs, secps, or any arca that holds water or supports mesic vegelation
for sustained periods.

2. Low-impact development designs. Development in the recharge zone should be limited to
less than or equal to 15% impervious cover in the upland zone, Development in the contributing
zone should be less than or equal to 20% impervious cover in the upland zone. The upland zone
includes all land and waters not included in a buffer zone.

3. Provisions for increased development intensity. Development in the recharge zone may be
increased to no more than 30% on-site impervious cover of the upland zoue (developed site)
when sufficient off-site land is provided and maintained in an undeveloped condition in




perpetuity such that the effective impervious cover (developed land plus off-site land) does not
excced 10% impervious cover.  Developiment in the contributing zone may be increased to no
more than 35% onsite impervious cover of the upland zone (developed site) when sufficient off-
site Jand is provided and maintained in an undeveloped condition in perpetuity such that the
effective impervious cover (developed land plus off-site land) does not exceed 15% impervious
cover. This land should be provided in the same watershed (Barton, Little Barton, Bear, Little
Bear, Slaughter, Onion, or Williamson) as the development and the same aquifer zone (recharge
or contributing) as the development. The amount of additional acreage needed to avoid impacts
may be less if more sensitive land is preserved; however, this would have to be assessed by the
Service on a case-by-case basis.

4. Construction-related erosion and sedimentation controls. Development should
incorporate an erosion control plan in accordance with the temporary best management practices
of the Edwards Aquifer Rules (Texas Water Code, Chapter 213) and Technical Guidance Manual
on Best Management Practices (June 1999, TNRCC, RG-348).

5. Stormyyater quality treatiment. Development with 10% or more on-site impervious cover in
the uplands zone should provide permanent best management practices to meet the performance
standards of the Edwards Aquifer Rules and Technical Guidance Manual. These rules require
implementation of best management practices to remove 80% of the increase in total suspended
solids load resulting from development. In addition, the vegetative swales non-structural best
management practice should be applied below structural controls to further reduce dissolved
materials, where structurally practical.

Development with 10% or more on-site impervious cover should also provide streambank
erosion contro! by capturing and detaining the [-year, 3-hour storm event (See Technical
Guidance Manual on Best Management Practices, June 1999, TNRCC, RG-348) and releasing it
over a 24-hour or greater period,

Developments with less than 10% impervious cover should use the vegetative swales and filter
design measures in the Edwards Aquifer Technical Guidance Manual to convey stormwater off
of the site and meet the performance standards of the Edwards Rules.

6. Maintenance plans. Plans for maintenance of structural water quality and erosion controls
should be prepared and implemented in accordance with the Edwards Aquifer Rules. In
addition, all developments should employ the non-structural best management practices to the
maximum extent practical,

about the sensitivity of the aquifer and their potential impacts to the water quality. The developer
or owner of the project should include within the development plans an environmental
educational program for residential, industrial, and/or commercial developments in the Barton
Springs zone. Topics could include the Barton Springs salamander, karsl geology, best
management practices, buffer zone maintenance, fertilizer application, pesticide use, organic
gardening, and disposal of hazardous household chemicals. Materials used should be obtained

2
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from the Service, TNRCC, American Water Works Association, National Ground Water
Association, Water Environment Federation, or other sources, as approved by the Service.
Development of kiosks, displays, video, and/or other media to present material covering a variety
of non-point source pollution control topics should be encouraged. Alternative educational
efforts, sueh s site-specific recharge feature displays and educational nature trails should also be
encouraged. Similarly, all developments should encourage integrated pest management plans o
minimize exposure of stormwater runoff to chemicals (feriilizers, herbicides, pesticides, etc.).



IN THE UNITED STATES DISTRICT COURT
~ FOR THE WESTERN DISTRICT OF TEXAS$

1619
- esTERN &\3&&-5 oFFIc

. prevTy

HAYS COUNTY WATER PLANNING
PARTNERSHIP, ¢t al.,

Plaintiffs,

vs. Civil No: AGOCA 82688
LT. GENERAL ROBERT B. FLOWERS!,
U.S. Army Corps of Engineers, THOMAS E.
WHITE, Secretary of the Army,

GALYE NORTON, Secretary of

the Department of the Interior, and

LOWER COLORADO RIVER
AUTHORITY,

SETTLEMENT AGREEMENT AND STIPULATION OF DISMISSAL

XD GO GOy GO YD AOX O I CQT WD SO DB RO R O

WHEREAS, Plaintiffs, Hays County Water Planning Partnership, Save Our Springs Alliance,
and Save Barton Creek Association commenced this lawsuit on December 22, 2000 to challenge the
Defendant U.S. Army Corps of Bugineers’ (“the Corps™) and the U.S. Fish and Wildh;fc Service's
(“FWS”) compliance with the Endangered Species Act (“ESA*) and the National Bnvironmental Policy -
Act (“NEPA™) with regard to the Corps’ wetland pennitﬁﬁg. activities in and around the Barton Springs
watershed, including but not limited o the permitting of Phase ! of the Highway 290 water pipeline
project constructed by the Defendant Lower Colorado River Authority (“LCRA™); |

‘ WHﬁREAS, the parties, through their authorized representatives and without trial or final
adjudication of the issues of fact or Jaw with respect to Plaintiffs’ claims on the merits, have reached a

sett?ement. thereof and hereby consent to the dismissal of Plaintiffs’ causes of action as discussed herein;

! In their officlal capacities, Lt. Gon. Robest B. Flowers, Thomas, E. White, and Gale Norton are sutomatically

;uslz;tkﬂr;ﬁ as co-Defendants, in place of Joo N, Ballard, Luis Caldera, and Bruce Babbil, pursuant Fed, R. Civ, P.
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WHEREAS, the Endangered Species Act (“BSAMauthotizes this Court to award of costs of . .
litigatioh (including reasonable aitorney fees) in issuing eny final order in any suit brought vnder the

ESA's cmzen suit provision, 16 U.S.C. § 1540(g)(1) ;
NOW, THEREFORE, PLAIN'I'!FFS AND DEFENDANTS HEREBY AGREE AS

FOLLOWS:
- The Corps will initiate an ESA Section

7(a)X(1) process and a Section 7(a}(2) programmatic consuliation with FWS coricerning the Corps’ use
of nationwide permits (“N'WPs") within the Barton Springs watershed. As part of these actions, the
Cotps-and FWS will work together to attempt to develop appropriate case-by-case consultation and
coordination procedures for use in the future, _

& The Corps agrees to request o initiate a Section 7(a)(1) process with FWS
within 30 working days of entry of a Coust order dismissing this lawsuit in Mrdance with this
Settlement Agreement,

b. Federat Defendants will provide reports to Plaintiffs’ representative regarding
the status of the 7(a)(1) process 90 days after the mmmenoement'of the process and every 90 days
thereafter until the conclusion of the section 7(a)}(1) process.

e The Corps will request to initiate Section 7(a)(2) consultation with FWS within
14 working days of entry of a Court order dismissing this lawsuit in accordance with this Settlement
Ament. Within an additional 60 days, the Corps will provide FWS all information hiecessary for
initiation of the Section 7(a)(2) consultation in accordance with 50 CFR 402,14(c).

d. In accordanee with apphcable regulations, the Section 7(a}(2) consultation will
be completed wxlhm 135 days of the end of this 60 day period, or within 135 days from the date FWS

receives all information necessary for initiation of the consultation, whichever is sooner.
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e In firtherance of the agreed Section 7(a)(1) process and Section 7(3)(2)
consulation, FWS will review all NWPs in the Barton Springs watershed for which a pte-construction
notification ("PCN") was filed from 1 January 1999 until the date of this Settlement Agreement,

- Pending
completion of the 7(a)(2) programmatic consultation referenced in Paragraph 1 above, the Corps will
use the following procedures to ensure that new projects are subject to adequate consultation on a
‘ case-by-case basis. These procedures will (;ontinuc until the Coz'i)s and FWS conclude the
programmatic ESA Section 7(a}(2) consultation referenced in Paragraph 1 above

a, The Corps will work with FWS to develop and implement a plan of public
education within the Barton Springs watershed area to increase public awareness of the interplay
between the Endangered Species Act and the use of the Corps NWP program and, specifically, the
requirement for notification when Federally listed species may be impacted.

b. Upon receipt of individuat PCNs for use of any NWPs in the Barton Springs
Zone (“BSZ”), the Corps will forward copies of all PCNs and supporting documentation to FWS and
Plaintiffs’ representative.

<. Based on information contained in the PCN, the Corps will provide its may

effect/no effect determination concerning listed species to the FWS and the Plaintiff's representative,
d. The Corps and FWS will consult on all projects where the Corps determines

 “may effect” ot where FWS requests further consultation. The Corps and FWS will follow informal
and/or formal consultation procedures as appropriate.

e. Where consultation is necessary, the consultation wilt consider the direct,
indirect, and cumulative effects caused by the permifted action in accordance with api)licable law,

regulation, and FWS and Corps guidance.
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2E - Upon completion of the aforementioned ESA consultations

with FWS, the Corps will perform a NEPA analysis as appropriate.

more than 4,630 living unit equivalent connections ("LUEs") to Existing Development from Phase 1 of
the Highway 290 watetline, within the corridor approximately three miles on either side of Highway 290

between Highway 71 and the City of Dripping Springs ("Corridor™).

LCRA agrees that, in the interpretation of the May 20()0 Memorandun; of Understanding between the
U.S. Fish and Wildlife Service and LCRA (“MOU™), it will consider that the term “Existing
Development” does not include any developments or parts thereof that have been replatted to increase
the number of lots after the date of the MOU, unless service is to structures actually existing on the date
of the MOU or unless service is required under a CCN existing on the date of the MOU that LCRA
ey acquire. (The term “Existing Development”, as used in this agreement, is dofined by the MOU
with FWS).

c. ERVICE TO NEW D Q PO

] 1S - Consistent with the -
May 2000 MOU between FWS and LCRA and the FWS biological opinion dated October 13, 2000,
LCRA agrees to provide water sefvic_e to New Development only where (a) the development complies

with any final water quality protection measures that result from the FWS review of LCRA’s

4



environmental study, or (b) FWS determines in writing that the water quality protection measures
proposed for the development are consistent with the requirements of the ESA, or (¢) the development
complies with a regional plan that FWS determines in writing to be consist;mt with the require:ﬁents of
the BSA. Any final water quality protection measures that FWS determines to be consistent with the
requirements of the ESA. will become part of the MOU and apply to New Development.

- For wholesale water service

contracts to New Development served by the Highway 290 water pipeine which LCRA may enter into
after the date of settlement, LCRA will require limitations on the use of groundwater pumping, LCRA
will suppoi't a regional plan that includes conservation requirements for landscaped areas of New
Development to help minimize groundwater pumping and pesticide runoff. LCRA will continue to
provide conservation education and will evaluvate potenﬁal incentives with water customers {o promote

water conservation, such as conservation rates, rainwater harvesting incentives, ete,

-For New
Development to which LCRA may provide water service, LCRA will require an engineer's certification
that the plats for New Development contain enforceable restrictions against altering physical elements of
any applicable measures or alternatives, such as buffer zones and impervious cover. LCRA will require |
an engineer's cextification afier construction of the subdivision to ensure that it has been constructed in
accordance with the plat restrictions.

f. MAPS OF BIRD HABITAT - L.CRA will clarify with FWS that the ercas
mapped within the Cotridor are the only areas currently mapped for bird habitat and that any areas not

mapped will require their own assessment of habitat for golden cheeked warbler and black capped

5
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yireo to determine if a proposed development is within potential habitat prior to LCRA providing any
water service in those areas. LCRA will also notify FWS of any proposed service to be provided in

arens not contained within the mapped areas.

g. GI L G - LCRA commits to continuing to encourage the
regional planning process.
5. PHASE 2 & 3 PLANNING - The parties agree that the current Biological Opinion

does not address Phases 2 and 3 of the proposed LCRA Northern Hays County and Southwest Travis

County Regional Water System.

6. SMIS F ALL - Plaintiffs stipulate to dismissal of all claims. In

accordance with the partics® Proposed Order, the District Court will retain jurisdiction to enforce this
Seitlement Agreement and the Settlernent Agreement will, by reference, be incorporated as an Order of

this Court,

a Plaintiffs agree to attempt to confer with Federal Defendants, through one of the

. undersngned Department of Justice attorneys, and to discuss the possibility of medlatmn of- mforma!

settlement negotiations prior to the filing of further Ktigation conceming this matter, including but not
limited to, any motion to enforce the terms of this Settlement Agreement,

b, If Plaintiffs wish to challenge the substance of any case-by-case consultations or
if Plaintiffs dispute the sufficiency of any programmatic consultation or NEPA analysis completed

pursuant to this settlement, such litigation will be a new lawsuit, requiring a new 60 day notice, if

required.




¢.  Settlement of this lawsuit does not address any rights Plaintiffs may have to .

challenge (i) any FWS review of LCRA's environmental study or any conservation measures adppted
pursuant thereto; tii) any FWS determination that the water quality protection measures for an individual
development are consistent with the requirements of the ESA,; or (jii) i;ny FWS$ determination that a
regional plan is consistent with the requirements of the ESA.

d. Settlement of this suit does not otherwise limit Plaintiffs’ rights.to challenge the
sufficiency of any conservation measures adopted upon conclusion of the review of LCRA’s
envirohmental study.

e. If Plaintiffs elect to commence furiher litigation concerning the subject of this
Settlement Agreement-or concerning the sufficiency of any conservation measures adopted upon
conclusion of the review of LCRA’s environmental study, the Federal Defendants reserve all Jegal

objections, including objections to the sufficiency of Plaintiffs’ notice of intent to sue pursuant to the

citizen suit provisions of the ESA or other law.
8. . ATTORNEYS' FEES -
AWARD - Upon entry of an Order approving this

Setﬂemegt Agrwment and Stipulation of Dismissal, Federal Defendants agree that Plaintiffs will be
entitled to an award of costs of litigation, including reasﬁnable attorney's fees pursuant to section

" 11(g)(4) of the Endangered Species Act, 15 U:S.C. § 1540(g)(4), and/or the Equal Access to Justice
Act ("EAJA”), 28 U.S.C. § 2412, Federal Defendants agree to pay $110.000,00 to SOS ¢/o Bill
Bunch, on behalf of Plaintiffs in this action. Plaintiffs agree that such award encompasses the entire
amount of attorneys’ fees and costs to which they are entitled from any party in the above-captioned
matter, including all work and costs aiready performed or incurred in this action through and including

the date of this Settlement Agreement and Stipulation for Dismissal and any additional work or costs
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performed o incurred after this Settlement Agreement and Siipuiaﬁon for Dismissal, including but not
limited to any work associated with the dismissal of this action. Plaintiffs agree that they are not entitled

to any further monetary award in connection with this action. |
ARD - Within 10 days of receipt of an Order

approving this éeﬂlement Agreement and Stipulation of Dismissal, Federal Defendants agree to submit
all necessary documentation for initiation of disbursement processing by the General Acsoumingpﬁce

for payment of this award.
i - Within 10 days of receipt of payment

of fees and costs pursuant fo this Settlement Agreement and Stipulation of Dismissal, Piaintiffs will file a

notice of satisfaction of judgment.

A The Parlies agree that this Settlement Agreement and Stipulation of Dismissal is
negotiated in good faith and that it constitutes a settlement of claims that wers vigorously contested,
denied and disputed by the Parties.

b Tho Parties nderstand that this Settlement Agreement and Stipulation of
Dismissal will resolve all outstanding issues in this case. '
c. The Parties, by their duly authorized representatives, agree to this Settlement
Agreement and Stipulation of Dismissal,
o d. The provisions of this Settlement Agreement and Stipuletion of Dismissal shall
apply to and be binding upon each of the Parties including, but not limited fo, their officers, directors,

servants, employees, successors, and assigns.




i

P

a3 This Seitlement Agmeme‘nt andd Stipulation of Dismissal costitutes the entire
agreement of the Parties concerning the rights and obligations discussed hetein and subject to dispute in
this suit. No other agreement shall govern the rights of the Partics with respect to the mattess resolved
by this Setilement Agreement and S{ipulation of Disissal, except in accordance with the terms herein,
£ This Amended Settlement Agreement and Stipulation of Dismissal does not
‘conshtutc an admissiop by any Party to any fact, claim, or defense in this lawsuit,

g The Pariies recognize that notwithstanding their efforts to comply with the
commitments contained herein, an “Act of God” or “force majewre,” including a natural disaster, may
provent or delay such compliance. Force majeure will not continue beyond the circumstances and
conditions that prevent timely performance, and will not apply if alternative means of compliance are
available. The Party claiming force majeure will have the burden of proof in proceedings to enforce or
modify this Settlement Agreernent and Sﬁpulaﬁon of Dismissal,

h. Nothing in this Setilement Agreement and-Stipulation of Dismissal will be
construed to deprive a federal official of the authority to revise, amend, or promulgate regulations,
Nothing in this Se@ment Agreement and Stipulation of Dismissal will be construed to commit a federal
official to expend funds not appropriated by Congress.



Respectfully submitted,

ATTORNEY FOR PLAINTIFES:

DATED: July [T, 2002 C?A x/@\ﬁA }zﬁb

WILLIAM G; BUNCH
Save our Springs Alliance
221 B. 9" Street, Suite 201
Avstin, Texas 78701

ATTORNEYS FOR FEDERAL DEFENDANTS:

DATED: hy 16,2002

JAMES WILLIAM BLAGG

United States Attorney

DANIEL M. CASTILLO

Assistant United States Attorney

Western District of Texas

Texas Bar No. 40793481

816 Congress Avenue, Suite 1000

Austin, Texas 78701

(512) 916-5858 / 916-5854 (fax)
A

/ @W
MARK A. BROWN, Senior Trial Attomey
Florida Bar No. 0999504
Wildlife & Marine Resources Section
Environment & Natural Resources Div,
U.S. Departruent of Justice '
Benjamin Franklin Station
P.O. Box 7369
Washington, D.C, 20044-7369
Telephone: (202) 305-0204
Facsimile: (202) 305-0275
Street Address;

U.8, Depariment of Justice

601 Permsylvania Avenue, N.W.
Room 5000

Washington, DC 20004

SILAS DeROMA, Trial Attorney
Environment and Natural Resources Division
General Litigation Section

300 Ala Moana Boulevard
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Honolulu, Hawaii 96850
Telephone: (808) 440-9297

~ Facsimile: (808) 541-3752
Attorneys for Federal Defendants

OF COUNSEL FOR FEDERAL DEFENDANTS:

Justin Tade, Esq.
Dept. of the Interior
2400 Louisiana Blvd,, NE

" Building 1, Suite 200
Albuquerque, NM 87110-4316
Telephone: 505-248-5618
Facsimile: 505-28-5623

. Martin Cohen, Hsq. .
L. Anthony Pellegrino, Esq,
441 G, St, N.W. i
Washington, D.C. 20314-1060
_Telephone: 202-761-8545
Facsimile: 202-761-4932

" ATTORNEYS FOR DEFENDANT LOWER COLORADO RIVER AUTHORITY:

-

DATED: July {7, 2002

AMES RADER
Lower Colorado River Authority
P.0O. Box 220
Austin, TX 78767-0220
Telephone; 512-473-3559
Facsimile: 512-473-4010
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_ 1 ﬁereby certify that I caused a true and correct copy of the foregoing to be mailed, first class
miail, postage prepaid, to the atiorneys of record listed below, this /3 day of J% u.gg , 2002,

William G. Bunch

Save Our Springs Allience
221 B. 9" Street, Suite 201
Austin, Texag 78701

Amy Johnson
1310 Kenwood
Augtin, Texas 78704

James Rader -

Lower Colorado River Authority
P.0. Box 220 .
Austin, TX 78767-0220
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